Department of Local Government Circular 06-01 dated 4 January 2006

(Local Council Water Utility Powers under the Local Government Act 1993)

The Department of Local Government has issued Circular 06-01 which deals with an array of matters with regard to water and sewerage works etc. 

Paragraph 1 of the Circular is as follows:

“Recent changes to the rules for subsidy under the Country Towns Water Supply and Sewerage (CTWS&S) Program enable local government water utilities to take increased control over their water supply and sewerage projects, including responsibility for land access and acquisition matters.”

This paragraph makes it clear that Councils are being given yet another task previously undertaken by State Government.  It may be argued that this is in fact helpful to local government; only time will tell! 

Paragraph 3 of the Circular is as follows:

“Following the announcement of the changes to the CTWS&S Program rules, many councils have requested clarification of available powers to construct and maintain works of water supply, sewerage or drainage.”

There is convincing evidence that Councils throughout NSW have experienced difficulties since the introduction of the Act in both gaining access to and constructing works of water, sewerage and stormwater drainage undertakings on private property.  Individual councils have obtained costly legal opinions to ascertain their obligations and responsibilities in these matters.  It is understood that the Department has sought and obtained its’ own legal opinion on the matter as well.  (Refer to Paragraph 7 of the Circular) 

It could be reasonably concluded that councils have been operating under less than adequate direction from the Department of Local Government since the introduction of the Local Government Act 1993.

Paragraphs 4, 5 and 6 of the Circular are as follows:

“This Circular has been developed in consultation with the Department of Energy, Utilities and Sustainability (DEUS) to clarify the legislative mechanisms and powers available to local government for the provision of water supply, sewerage and stormwater drainage and, in particular, where it occurs on non-council land.

While the PW Act provides broad powers of entry for construction, a strong preference for negotiated outcomes means that these powers are seldom used. Access arrangements are negotiated and formalised with the landowners signing a Consent-to-Enter document and any subsequent land purchase or easement creation are negotiated under the Land Acquisition (Just Terms Compensation) Act 1991 (LA (JTC) Act). Further advice on this process maybe sought from the Department of Commerce.

“The introduction of the LG Act removed the powers of entry to construct works of water supply, sewerage or drainage that were available under the previous Act. However, an amendment to the LG Act in 2002 effectively restored these powers. The LG Act now provides councils with the power to enter to construct and maintain their works of water supply, sewerage and stormwater drainage on private land.”

It has been well established that the Department of Local Government pursued a policy of “Natural Justice” throughout the Local Government Act 1993, and in particular the “Power of Entry” provisions within Sections 191-202.  Since the introduction of that Act, Local Government Councils have been faced with excessive unnecessary costs, due to the lack of appropriate powers to gain access to private property to undertake works of construction or maintenance of water, sewerage and stormwater drainage infrastructure. 

Local Government was forced to take action through the Water Directorate and Local Government and Shires Association to lobby the NSW Government to amend the Act to rectify the less than adequate provisions in place.

The Department of Local Government after very lengthy delays effected an amendment to the Act in 2002, by inserting Sections 59A and 191A into the Local Government Act 1993.  Neither the Water Directorate or the Local Government and Shires Association were consulted during the drafting of the amending Legislation.  If the consultation process had been followed it is more than likely that Local Government would not have been placed in the dilemma it has been since the amendments were given effect in 2002.

Sections 59A and 191A of the Local Government Act 1993 are as follows:

59A Ownership of water supply, sewerage and stormwater drainage works 

(1) Subject to this Division, a council is the owner of all works of water supply, sewerage and stormwater drainage installed in or on land by the council (whether or not the land is owned by the council).

(2) A council may operate, repair, replace, maintain, remove, extend, expand, connect, disconnect, improve or do any other things that are necessary or appropriate to any of its works to ensure that, in the opinion of the council, the works are used in an efficient manner for the purposes for which the works were installed.
191A Power of entry construction and maintenance of water supply, sewerage and stormwater drainage works 

Without limiting section 191, a council employee (or other person) authorised by a council may enter any premises to carry out water supply work, sewerage work or stormwater drainage work on or under the premises (being work that the council is authorised by this or any other Act to carry out).

Whilst Section 59A established that Councils were the owners of works of water supply, sewerage and stormwater drainage installed in or on land by the council (whether or not the land is owned by the council), Section 191A did little to solve the problem of entry onto private property to undertake any future works. 

Whilst it is alleged by the Department of Local Government that (Refer to Paragraph 7 of Circular 06-01) has “achieved a power of entry” onto private land for the construction of new works provided that the works are authorised under the LG Act (or any other Act)”, there remains a real legal concern.  This concern is based upon the definitions of “water supply work”, “sewerage work” and “stormwater drainage work” as defined in the Dictionary to the Local Government Act 1993.  

These definitions clearly relate to sections of water, sewerage and stormwater infrastructure in the ownership of private property owners, NOT the sections of water mains, sewerage mains (gravity and rising) or stormwater pipes, culverts and channels are under the ownership and control of a Council.  Whilst these definitions may be required elsewhere in the Act, they are of no use whatever for accessing infrastructure under the control and ownership of a Council.

Paragraphs 7, 8 and 12 of the Circular are as follows:

“Legal advice obtained by the Department of Local Government confirms that s.191A of the LG Act achieves a power of entry onto private land for the construction of new works provided that the works are authorised under the LG Act (or any other Act). If additional rights are required over and beyond the statutory rights created by s.191A, then either the consent of the landholder or an easement or other proprietary interest would be required. 

While the LG Act provides local councils with powers of entry to construct, maintain and repair works of water supply, sewerage and stormwater drainage work, it is this Department’s long held position that the powers under s.191A should only be used as a last resort. The construction of works on private land should ordinarily be conducted with the consent of the landowner. If agreement cannot be reached after all reasonable efforts at negotiation, council can use its compulsory acquisition powers under the Act to acquire land or an interest in land.
Councils are encouraged to reach a negotiated agreement wherever possible and to implement procedures that ensure fairness for landowners affected by proposed new works. Councils need to observe the notice of entry requirements of the LG Act. This includes giving reasonable notice to landowners of when inspections, testing and construction on their land will be undertaken, as well as when maintenance and repair works are required. Councils have the power to maintain and repair works owned by the council and are also required to follow the notice of entry provisions set out in sections 191-201 of the Act when using these powers.” 

The Department strongly recommends that councils move towards negotiated outcomes when accessing private property to undertake construction or maintenance works relating to water, sewerage and stormwater drainage.  It suggests that access arrangements should be negotiated and formalised with the landowners signing a Consent-to-Enter document.

This is a responsible method of dealing with access to private property, and has been the policy of the Water Directorate and its many member Councils since the release it’s report titled “Report on Access Provisions for Local Government Water Services (Power of Entry)” in 2002.

It could be concluded that the Department is not altogether convinced that the amendments effected in 2002 did “effectively restore these powers” as stated in paragraph 5 of the Circular, as it continues to indicates that it has a “strong preference for negotiated outcomes.”  

It is clear that the amendments made in the form of Sections 59A and 191A of the Local Government Act 1993, in 2002 are less than adequate and have left Councils throughout NSW in a precarious position legally.    

Appendix

Definitions of “Water supply work”, Sewerage work and stormwater drainage work”

"sewerage work" means the construction, alteration, extension, disconnection, removal, ventilation, flushing, cleansing, maintenance, repair, renewal or clearing of any sewerage service pipes or fittings or fixtures communicating or intended to communicate, directly or indirectly, with:

(a) a septic tank, an effluent or a sullage disposal system, or

(b) any sewer of a council,

and includes work of sanitary plumbing and work of house drainage.

"stormwater drainage work" means the construction, alteration, extension, disconnection, removal, maintenance, repair, renewal, flushing, cleansing or clearing of any stormwater drain communicating or intended to communicate, directly or indirectly, with any stormwater channel of a council.

"water supply work" means the construction, alteration, extension, disconnection, removal, flushing, cleansing, maintenance, repair, renewal or clearing of any pipes or fittings of any water service communicating or intended to communicate, directly or indirectly, with any water main of a council, but does not include changing a washer.

